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© does not Lause nw

cominated by othe tmogerning o her SO proyvisions, (0is res.
woaver to by permareat rather 7 in lemperan within the meanir ng .03~ 2158

A m s
) .
-

z [s there a "tacthties-base s requirement in PURASS ¢ 3 23370 separate and arar
srom the build out plan rz2sirements wiieh the Commussion nas wapved? 1500 wnat
does this reguirement ¢ 2l and how can it be saustied: o7 esample. can that
requirement fe met By it ise of unbundled nerwork elemen:s dicre”

Answer The Commussion ruiad mat 3 3 3 253 1f warver of build-out r2 uirements remc

(A

the specitfic butid-out oblhigancns contained in PURASS ¢ 32350 ¢ vdy and 1) anc
therefore reiteves the applicant 7o~ ~aving to commit to the use of faciities as 2 zonds o0
of obtaining @ COA. The Commussion then ruled that a COA is nonetheiess a facilines-
tased certiticate and that. pursuar: 0 PURASY § = 2381a), a COA appiicant must offer ans
customer in 1S cernticated area 2!l hasic tzizcommunications senvices, nas the obiization wo
Puild faciiities 1o provide servicz when such facilities are necessan 1o meet the slaturirn

obiigauon. and s not relieved o7 the requirement to possess the technical and nan:al

2inablinies 10 SonsTLr faciiuies suttiooent w0 meet the Commussion s suality ofoser e
T B R - -t { a4 - S e m e S e - ot
squirements. e Commussior firther stzted that where the puinid-c 2t r2ssirerznis nave
[ . 1 4. - : - N e . oL
neern waed i COA nolder man mrovide service by means of LunTuns S ocrmients cieaw

o7 les o ohtained under the -amallel federal track” provided -0 cne FTA9A oroa
Sommmnanon of both, but tat0 cmere such senvices arg cnavanit o o= U0 R der must

comstruct 1S OWN facuities 1o mest s statuton ohligations

- -

Ar2 COA howgers precivied rom using resalz of SWBT s flatrates sem (o0 i2m 2
any poruon o7 therr £oooosed semvice area before ne prosimiion on SWBT s
~rovision of anterLATA semvice 15 removed? If so. to what extent” Does ans
r*rohlbntxon on resale of Jlat-rate service include services ava:iadble for resale under
the FTAS67

[
.
-
(4
4

Answer TRe Commession founctnarissee No S reed notheresoin 2 ootms

Coamrmession nonethe.ess statel nat COA holders are precicded from resening senvice out
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ONW R T Tatrated state resale tanstestabisie s cossuant o P RAYS 3 323310
ey zre o~ orecluced trom reseiiing flat-rated semoes asauthorized = FTAON 23 ane

~zn o ! i y . R i . [ P
232 4 JuAa holder man theretore provide seroice under the rederal track w3 any and an

means »oowed by FTAYA

4 Are there any remaining requirements under PTRAGS 3 3 2331 whien
~ovanhsianding the warver. would preciude the award of a COA 0 AT&T or
“{CImetro. or which would prevent AT& 7T r MClmetre from exercising 1ts righis

Lod@risnerconnection agreement Wil N A 877

Answer The Commussion indicated that faifure wo comply with the applicable requirements

-
R

rdentitied inthe answer 1o Issue No | PURAGS £ X 233 ia). bi.ier. and thy could preciude
the 1ssuance of a COA hut then ruled that such ¢ompliance or noncompliance should rirst be
derermi-2d kv the ALJ. The Commussion also 02 .nd that it was not necessary to determine
whetker 2t regquirements under PURASY ¢ 22331 wouid prevent COA zppiicants

MClmeiro and AT& T from exercising any nighis inder an interconnection azreement with

SAW3T

N 2 SWBT prevened rom conresung the wanver of the ~uiid-out requirements :n these
Jockzts due o wanver. collateral estoppe.. 733 ;judicata. issue preciusion. or other
cracousive effect of the Comumission’< =o ngin Docket NO. (3990

Aroazr The Commission restonde that annougn SWBT was not rpreciudel from

ComlEsungothe wanver of the pul Z-oLl requirements as a maner ot iaw, the Commiia: Jahad

Troooooso Zziermined that the b 2.0 srregquirements shound be wapved and was molacined
cnange s posiion. The Commission reiterzted the concerns that led to its pesition
regarding £ood cause for a waiver in Docket No 13990 and indicated that such corncams

support z finding of good cause for a waiver in =2 MClmetro and AT&T COA appacation
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Goteine e sadnee of the Order - Certified fssues, MU Tmoro el s Manop o Neer

Oockets. Moten torsummany Adjedicar onand. Alternativen Moton tor Tearns on the Ve

MCImetro's moton). requesting. = zzm that the MUImetro CON oz cation proceeaing =e

severed trom Decket Nov 16038 w=on m2uest the ALT cranted in Order N> >

Motion for Summary Decision

AL M tro's Moti

[r 113 motton for summary :ZruZicatuon, MClmetro incorporated =+ refzrance s 2ariar

mation tor summary adjudicatorn wth affidavit in order to support s oposiion thal cthe

Commission’s Order on Cerutied [ssues Zecided the sole 1ssue ratsed 1t the ~ean ng on the mams

- -~
. R

v SWBT . MClmetro asserted that :t has complied with all of ke ~rovisiors 2F PLRAGS &

0 WwILosubsectionsan eteee and T zhe Commussion fhund te remans sopolate n 2 00N

IPpacanon case smer2 the Runid-out ©oan tzguirements ars woanved.
B. SWBT'S Response
SWBHT responces that the aprircanon must be demed uniess MClmerr . souid agree - make

2noappropriate commitment 0 CO 2 fzotlities-hased regquirements. One pessit.2 enampe of a
Tecinie commiinient s tound in SWBT s mranesed Tnding cna MCImetro shou. 2 reco2m o2 and

Ae2PUITE ARIZANON 10 DULG JACHITES WHare necesiar 1 e speviiiv CusTIMers Wilin 1. 1ass

l/.

ot a request for semvice” SWBT aiso urged the ALT 1o independently assess the Commussion’

soncermed s that MCl does not mee -z a0, es-rased

Y oTheorn ssuen dispute as far z:

regquirement S PURA B3 Ao ozmomes Tar SMBT Troatdlan 30 49

ABT L PrrposeIroniingsar: Joniosonsatledproposel faooong oo Fae LSl S
SoroLgr > 3T eaferred t0 2 mezuestfor sem o2 ur owcters oot o Ntita W Tanas ;e AL e 2.t SART
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Answers tothe certiied questions and udiciaihy determine their zppicabiite on nepplicabilin mns
e SWRBE mrer dlaimied tha even i MU Tmetro were 10 @nfer inlo an intere aneclion aoreement
“orresaie of Ttecerd track T flaterate senvaces, PURAYS wooui preciude MU Imetro from reselling

‘nose services SWBT did ot contest MClmetro's technical and sinancial gualificatons o

obtatming 2 COA or MTImetra's abiliny to meet the Commission’s quahits o service requirements

C. General Counsel’s Response

Ceneral C ~unsel responded w0 SWBT s response to MCimetro's motion by stauing that the
Commission haa addressed ali disputed issues of law inits Order on Certitied Issues. Genera.
Counsel thus arged that the ALJ should reject SWBT's request tor the ALJ w0 decide the legal
vones anew. Gereral Counse! Surther stated that MClmetro had proven it was financially and
“zofnicd. qaaliried to construct the facilities necessany 1o meet the Commussion’s qualin »7senvice

standards: thererfore. no tacts remained in dispute.

D. MClmetro's Replv to SWBT's Respons

Initsrepiz 0 > A BT sresponse to MClmetro s mouon MClmetro arzued that. althozh the

_listne pmnoiracaoinderinacase. the ALY ishcund o astatementoriaw orovided Bz hugher
mhunal .- tneretorel the may not independen:!v 320022 2gaiissues ateady leermorzicvthe

Commisson MCimero aiso quoted the Order or Cermsizal f3sues at £ w0 shew that, conrrar, -
SWBT s assertion. M imeiro s 1ot requirel W Commit 1T N2 us? Sl ladunities asacond o o
—aming 2 COA 0 Foralhve MClmetro disagrees win SWBT thar PURAYS would orohibe

“{Cimetro rrom reseliing flar rate semvice obtained throwgn interconnection agreement under

ewd s sen o2 e ¢
f“"e' ssyee and PURASY LIS whien

LMTLLon Ra3s annows mcd 1S ."f‘"’“‘ oadiva o N e




SOAH DOCKET NO. 473.96-22318 PROPOSAL FOR DECINION PAGE 4
PLC DOCKET NO. 16744

FTu4a MO Imetro areued that sucn reserse freemplion s 00 08ensical and deso that ro
Cormmission itseit restated that the “federa raon torresale s avatlabie o oy Roders eventhe L o-

T

ke marailel Tstate track oS nol Order on Certified [ssues a 8-1f

E. ALJ's Analysis

The ALJ finds MClmetro's mouon for summan adiudication and Genera: Counszs -

lb

response thereto persuasive. while he (s unpersuaded by the argumernis —ade in SWBT s resporn:e
20 MClmetro’s motion. In regard to SWBT's response. the ALJ irst oonoludes that it s oo
necessany 'o independently assess or clanty the appiicabiliny of the Commussion’s Onder on Cerutiad
[ssues. The circumstances here Jictate that it s not reasorable 1o deviate from the Commissicn's

posion, which favors granting a waiser

Next, as to SWBT s claim that. even 1t MClmetro were 10 2nter nto an nterconnect -

~ - v

agreament forresale of tfederal track’ DiTTratz serices PURASI wol g preciude MClmero i

reseliing those senvices. the ALJ notes tnatn. | 2 esnotacrizls oresentan argument TN

Lo Tmerra shouid not be granted 2 U0 A Rather s Somiment ADDEETI TN S mUom Il o persasls
moo ormmiislon 10 place such a amitztion or condition in the COA-Irantng order. or it east

aours MClmetre 1nat SWBT intends e continee cralcmzing a COA-Ro Zer s authonty o rese., 2
e sern w2s  [he ALJ believes that sucn a cha.lenge will continue 0 2e unsuccesstul. nowe . zr
c:z.iz tne L ommission has alreads several » wes rzvated as position tmat CilA neiders T

cronoieolal service under the Trederal track through analever mesns iowe

Trordlvo 2 COA holder s obligation to Construct 1ts oWn gt hies when recessary o met
statutony obligations (see PURAGS § 3 23% a4 13 2 consequence of the ohiigaton to serve and ne
fac.aties-nased nature of 3 COAL but it does nottrigger a requiremen of commitment w0 bo L

TA0nes a3 A onaition for okbtaiung A CAL nor Zoes Ty sell require 2 commitment Lt DUl .

e - - S e e P g Sap - .
QAT Lo IRTV2 ISTIAIN JUSIOmRIS I 2 23 D arelaestlorsera?
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Norciheress, MO metro in s response [0 e Anfaoal T e o2 guality questionnaire, nas

vamred oo piravide serice wethin thirty working 2z ol s costomer order. excluding

Jireads o

‘hose orders where o ozter date s requesied by the customer - Thosresponse was hmited, howeser,

-

ocheextent that M Tmenr mezs on SWB or other providers as

nythe rotlowing generagcaveat

the underlving carmer for local exchange sernvices. MClImeo L abiiy o meet the applicabie

standards will be conungent on those other providers 7 [T MClmero intends 1o rely on SWBT s

.

underiving carmer tor zil of MClImetre's customers. then M imetra’s commitment does net .o face

appiv to prosiding senvice Dy building facthties within thirts + o-king davs of a customer order

Z-zsuon. the ALJ cannot assume

e

Given :hat MClImetro has not ver keen directly asaed n:
MCImetro's intent. A reievant guestion. however, s wiether MCimetro may in fact ever be

requirad to build faciiities despite a ~uiid-out waner.

n1ts Order on Certtied Issues. the Commiss.on oftered Jne suoh scenario: the obligation
a0 lies are necessary to meet 2 COA holder’s chiigations under PURA
Svoa Arenew cYPURAGS ¥ 5 288an nowener suzzzsnar MCimetro may oe abie o reis
cn SWRT = orzer oo soidany butideout oblizations reizicl o cnat sawtons provisions U A

cat o~ em ampe -~ . 4 - PR v e i e [ 4 A a~ s - N
RS MMUnISItions dtl ‘L that is Eranidd 1 CQrIICAl 0T O LT IT Tl Lnd ngdessity ol N ST

COAT shall ke reguired o offer 10 any customer o lF olermficated area 2l hasio local

telecommunricarons services . Inany event, as berseen 3 "CON holder] and 4 (LCOA hetder!, the

TR semiIv 2L30Dy SUeSLIONNAiTy SUEshon fIDArETT o st > I L 0r izl DO IS0 2rawn
o r U RA <SPI0 Tonutihe senige gua T “es IO workinz davs and dees o

:.;ucst;onm.r-; SaTELIT TRl RS

2831 o odoes motsnel i1 sIrand laws.asopposed to

-outarea’” The AL coser2s thar MCimero could arzue that.
Am Trm PLRASS $ 3255 e and ziver

express womeferooo by (denur whereas PURA 95
1 2ndar 22y 37 and does expresm referto aoul

[ O PR

assum.rng that the semvige Jual e questlonnaxre Juestion 4 as 0 fact dra

maroomrtamce with PURA 98 3 2553 hiciw e waives MCimetro 5 1 h2an commoimentno longer refers
ever 3.2t tu Jung T3l tes o arequestimzcustomer within D0oZani

Treal] TLoonMuUImeTo W 13 his question . and o .an
argirgs Clommostoprovde enoce W I aorking or K3 ~giding

til ProlT2lgssal
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N R erbhas provider ot ast resert obisgations - PURANE ¢ 3 23N Because MCimes
aroocation s domed o SWB T s senvice ar2as in Tenas. and necause SMW BT 5 3 CON holder, then
imZerthes COA that MU Imetro seehs. MU menooantl me able o avord any o 3 238aag-related bus. -
oot obheaton by pointing 10 SWBT as the provider of last resorts 0 MU Imetro does not vant -
buil tac. tesin order o senve a particular customer lacking faciiities in sucn acase. thatcustomer
coaid be sered i by SWBT: ore20 oy MCImetro, with SWBT as the “underlving carrier 7 in

netner cate would MClmetro have o ~uiid facihiies

In any event. regardless of whether MCimetro has in fact commiied wo provide ser o2

w.inin sooocaorking or calendar dayvs of a customer order oy putiding faciliues i necassany. the AL

-

- -
N

¢ -roudes that MCimetro s notrequired by PURA9S § 3 2331 w0 specitically commit o the use o

fac:lities as a condition for obtaining 3 COA

F. ALJ's Conclusion

MOImetr. mas spown thal f7eve is 7 genuine <ile i3 t0 iT. matenas fact and thatt s

- N 1 e e .. - e e ~eons s o . ) oo - SN gL T
crocedooiumman Soosoenan s favor s rmanerotian Nee PO PR ROZINISL . TRe

L1 tkeran e grants MCimetro's motion for summarns adiudicaton o tommally closing the heannz

Lo T e R

- e mentts and sumng this PED inaceardance with P LU O PROC RO22 082ie)

e ALJalso grants MClmetwrs s menon o adept s oraposes Dindings and conclusions. as

extensivels moditted below  The ALJ Sces n:thave the zuthonts w Zrant MUImer s monon tor

svredied anard but has amempted ©oo2vpel 2 ne proceesing Jrus PFD
- The AbLS il assome forthe purpese of tnis anaiysis that MCimemro 203 C0A holder. would beczre 2
TRl monaanons utihito o amon this 3aTLIIs TV STt a0t s

=2 ALJ nonetheiess tnoeagair ~uores MCimenrs o can nous Exlznt oo me PED T an

e e s e A e o .- .
ST TIT TS0 AT Al oS PR STe 0 Tana T3S
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1. Findings of Fact and Conclusions of Law
A. Findings of Fact

Procedural Historv

MCImetro Access Transmission Seraces. Ine. (MClmeto or Arplicant: is a corporation and
©2oaheihowned subsidiany of MClimerrol fne o which s 2 whall -vaned subsidiary o1 MO
whicn is a wnoi -owned subsidiany of MCl Communics - ns

Telecommunicznions Corporauon.

Corporation.

- 'n December 6. 1996. MClmetro filed an application urder PUC SissT R 233104,
PURASS * ¥ 3 2531 tfor approval of a factlities-based certificate of operating authonity (COAY in
rocal exchange areas of Southwestern Bell Telernone Comrant (SWBTH

s applicatien. MClmetro reguested & aaiver 27 the ~uildoout requirements of PLURASS

-1 Z.gioonersoent passage of the fadera Telecommun ations A2t of 1996 (FTAYA.  ams
Tomling ternens mefare the Federal Communications Commiision FOO requesting a ruiing
AT asTe RASS were preempted by the FTASA
4 O December w96, the Puric Tnhn Commissior o Texas PLC o Commiss

coueldets Preliminany corder referning this docaer o he Siate ffce Lomvnisirative Heanng
~OAH and finding good Cause to eniend the 60-day arpaicaticm-orocesiing reriod under PUR 4
Poln o Reguiawon A S-S TEN IV OOV STAT A ar Lleno Vemon Sypp (9T
1 RA9% 2 PLRA
Pun Noolid- L3 stat feoadifez 3T S T SRS
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adopt the rutionmale snerng me waner addressed in the <urplemenie ~relinunars srder in PP
Dockhet Noo 1 3uder 7 ogn Tamgar 901997 the Commussio= sswed s ~ooplerental Prelminar

Order as proposed oy PD

i MCImetro filed s response o SWBT s Contestes ssues in "< melion [or summan

adjudication on Januar. 7. 1997

12 At the hearing »n the meris on Januan 81997 the ALT Jemiez MClmetro s motion tor

summary adjudication

13 During he hearing on the ments. the panties moved o consolidate this proceeding with the
proceeding :n PUC Docket No 16638 7 “or the purpose of cerinving common :ssues 1o the
Commission. In Order No. 2. :ssued on Januan Y. 1997 the ALs in those mwo dockets granted ke

motion and consolidated the ~w¢ matters

i Durinz the nezmng on the ments, tne pamies also agreed 1hat ne ssues raised hy SWRT
ol e addressed throLonthe wse ot oemiTel ilesasalloaecon o0 L PR R O2DI2TOTh:
proposed st ot certified ooy wasdentizal o the stk e carties in Docact Noo 16038 mas

submittel -~ chat progesiing

s [n the Order Cer:nyving [ssues to the Commussion Jatec Januan 9 " <97 arz e Jancan 5
S99 T me AL < CemmimizIive ssues none U mmassion

Arcioatron o S Communiozn ns Jompam L P oior 2 Semioe Proviger Cerntioste of Operaning

dutnorin r o nine duernaiie e e dperiing 4wl onine ool Jp S uiawesiern Bell Telepncne
Comeam, Docket N 15SG0 Sypplemenia, Pz o mam Order at o8 T -2 1T T Lo

drrication o 2 7& T Communications of ine 5 wimae s = 0 -z ert it uineraiing duinors
SUAM Dooazn N0 2T Em TSy P Tocket Vo '_:'8 cendingy (A7 J0A Aor favon
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PaGE 2o

. 3 ) ehaos Vet T e . . - i ) A - -
n T=o rartes fled briets on the cortitted ssues on or netore fanuany I8 TN8T TR
et e saprr, v i e hmprat Tanr "Rtag”T T | - —
Norioes, Lo merdted el AN Ny LLridl tnel onoJanuary o8 o i ne s
‘ . , . -
Sormandered the cernitied issues at s open meeungs on Febpuar S and 1Y leeT ama s Lel T

T Or March 180 1997 MCImetro tiled s Motion to Sever Dockets, Moton o S -

varudicanon, and. Alrernatively, Moton tor Heanng on the Merits MUim

1

f"..

ai,

N

requesting. in part. that the MClmetro COA appi;;at:on procesding be severed om Doge st

-

No. 16638 which reguestthe AL granted inUrder ™

% On March 2601997 SWBT riled s response -0 MCimetro's moton On Maren

Apni 2. 1997, respecisely. MClmetro and General Counsel each filed a reply 0 SWBT ¢ rasponse

o MClmetro's motion

[ 4
o Or Apni s 1997 the ALl ssued Order No v senenng the MUImerc JOA proceel -2 v
e AT&T COA proceed mo ond reouesting caon Tarmt o fe fropesed mndings 7 it anl
LOTOLNIITs LDAM DN OADT
: O tenl 180 3W BT fled iz prorvosed findings and concisions, MCImero filec tne -
cooocsed findings and conciusions ST MU Imetre and Ceneral Ceunsel and MCImetre 250 Dles
Tonon o sdoptpropesed findings and fonciusions ane wooexpediie COA anard
MCImetro's Application
BN MClmetro wall provide a full range of telecommunications services, inciuding 'ocal evohange
ar. S~ :n4 ay r\‘—\.: s [t o B nl d'h Tl T Teas
services and exchange access services. wimin tne tarmwony currently semved ty STATET 2

JTofesel p7T Il ATRas are conliguods ANl TRas T AT Y ompadt
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22 N Tmetro s ot a momaraint and will notenable 4 mumicinan or mumicipal e

svsfem Gooeller 3 senvice profubited under PTTRAVS §3 2311 d)

25 MCImetre 78 appiied [0r 3.0 NeCessan municipal consents, iraritises or permils reguired

and r2¢thities proposed.

sy

tor the tvpes of serwoe

24 MCImetro Zoes not currenti; hold a Senvice Provider Certiticate 7 operating Autho

Lonar

’1

any part of ne e e area inciuded in s apphication

LY MCimetro s a wholly owned subsidiany of MClmerro. Inc. MO Telecommunication

Corporaton. and MO Communications Corperation, one or more of which will provide any
additona: fnaneiai and rechnicai support necessary for MCImetrs to provde its proposed serices
under the COA. MCImewo ts theretore tinancially and technucally qualified to provide senvice under

A COA No party contested this issae.

26, MC[metro s not seeking 2w inan exehaniz 7 10 nilmTenl o2l 2xghange compan-.
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len = S22 D s g raquirements

28 S{CImetro mas never had 2 -ermuit i COr Cerunicate e a2l or dented by oann Tare
axcept natonis Commusston ound MCimerro tneligible for 2osomoe oroviler cemficawe oo

operating aumonn SPCOATIn PUC Docket Nos 14676 and 136ue - mm2 =asis of the percentage

ofimrrastate - trhed access minutes Cfuse of its atfinate. MCI Telecomm un.cations Corporation).

29 MCIm2ro mas no officers who are consrcted felons
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ai Because there 15 no Sondine coniested 83sud de o ans mdlernat fact remaning & me 2l lol

cwd mecanee MU Tmern nas saown atselt enntied to Somman Jechion i s LAV or as 3 TaTer O s

Ao evrdennan fedrng s necessan . and MCimetr~ s motion for summiny Jedision wnouall T

sranted

B. Conclusi fLaw

L MCImero s atelec ~muntcatons provider zs detined in PLRANT ¢ 300200 1y

. The Commussion nas jurisdicnion and authonty over tnis froceading pursuant to PURAS

R The Commussion preided adequate notice of the apphication and proceeding in compiiance

ath PUTRAGS » 3 233 and P L C Prac RO2234

. R . . ;e AT LT ! . e iag sl cmaa T A
2 G d fause gty Woextend ne Al-lan i Srenrog2ssing Jeadine speditied o

AN o~

: PL/RAST 13233 and P LU C.PROC R 23 37 Zvprovide the cnterns tor determinung whetmer

3COA o canon inould be granted
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- MCImero saustied PURASS ¢+ 323300y o+ fing s appheation under P U C PRIC
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. . o B Do, o ee o o ,
s The recarements of PUTOC PROC R ZD IND mave meen e s progzeding, ard
~roczzding man e oresoned sumomars Lzonsion ~LH <., nlor 2nOr oDres T

es iy [ . . . | L
2iCaton, anel oo onone that thers s 1 2@nuine 1ssug

A imetro’s motion for summars adjud

fact or determination at a hednng Or that sumUTan Jelio

mater i

1

13w

s Based on the foregoing fndings of ract and conciusi ne 0 o MUImern s enntizd
sried PUR 298 0 3 233

appro-al of s CO A applicaton. naving saus

SIGNED AT AUSTIN. TEXAS the 6th day of May 1997,
STATE OFFICE OF ADMINISTRATIVE HEARINGS

Co W ST

ROGER W.>TEW ART
ADMINISTRATIVE LAW JUDGLE

-~y
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APPLICATION OF MCIMETRO § PUBLIC UTILITY COMMISSION
ACCESS TRANSMISSION SERVICES, §

INC. FOR A CERTIFICATE § OF TEXAS

OF OPERATING AUTHORITY §

PROPOSED ORDER

In its open meeting at its offices in Austin, Texas. the Pubuc Uity Commussion of Texas
(Commussion) finds that this docket was processed by an Admurustrative Law Judge from the S:tate

Otfice of Admurustrauve Heanngs i accordance with applicable statutes and Comprussion reles The

Proposal for Decision, centainung £ndings of fact and conclusions of .aw, 15 adopted and incorporated

ov reference inte this Order

! The application of MCIme:ro Access Transmussion Senices, Inc (MClmetro or the
PP

Appiicant) for a certificate of operating authonty (COA) is granted MCImetro (s granted COA

No :n the same senvice temitory as Southwestern Bell Telephone Company

- AT&T s granted a temporary waiver of compliance with the build-out requirements

prescribed in the Public Utility Regulatory Act of 1995, TEX Rev € STaT A0 art isdoc-l

.

-ra
S

ad)ar and (g tVernon Supp i%97) either +3) the Feceral Commurnizations Commussion

ALy

~aies that the raquirements are preemoiaC 23 3 resuit of the federal Telecommunications Actof 1557

p
(ll

(D
o,

Pob LNz 1014104 110 Stat 36, codifed at 4T U S C 8§ 151 erseg orib) Southwes

Tzlechone Company is authonzed ¢ provade in-region interL AT A senice in Texas

3 The Appucant's provision <f lccal telephone service tz-2nd-Users whether by s 2w
Jazilies fat-rate resale. Or usage sensitive 0op, must alsc inziude "$-1-1 emergency teiephona

service at a ievel required by the applicable regional plan t:iiowed by local telephone senvice
providers under Chapters 771 and 772 of the Texas Health and Safery Code, TEX HEALTH & SAFET"
CoDE ANN § 771001, e seg (Vemnon Supp 1997) (the Code) or other appiicable law and an:

iroloable rules and regulations tmyp.ementing those chapters  The Applicant shall diligentiv work

-~
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SOAH DOCKET NO. 473-96-2315

with the Advisory Commussion on State Emergency Communications, local "9-1-17 entities, and ars
cther agencies or enunies authorized by Chapters 771 and 772 of the Code to ensure that all "5-i-;
mergency senaces. whether provided through the certificate holder's own facilites, flat-rate resale.
or usage sensitive loop. are provided 1n @ manner consistent with the applicatle regional plan followed
by local telephone service providers under Chapters 771 or ~72 of the Cede or other appiicabie law
and any applicable rules and regulations implementing those chapters The Applicant sha!l diligen::
work with the #9-1-17 entities to pursue, in good faith, the murually agreed goal that the local "$-1-1"
entties and emergency service provider experience no increase in their current leve! of rates and. :2
the extent techrucally feasible. no degradation in services as a result o7 the centification granted here:n

and the involvement of the certificate hoider in the provision of “9-1-1" emergency service

4 All cther motions. requests for entry of specific findings of fact and conclusions of {2, and
any other requests tor general or specific reiiel. if not expressiv granted herein, are hereby deruad ©or

want of merit

SIGNED AT AUSTIN, TEXAS the day of 1997,

PUBLIC UTILITY COMMISSION OF TEXAS

PAT WOOD. M, CHAIRMAN

ROBERT W. GEE, COMMISSIONER

JUDY WALSH, COMMISSIONER
ATTEST:

STEPHEN J. DAVIS
SECRETARY OF THE COMMISSION
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TO KARDENTHARVEY . MCI METRO

q\\}‘l) FROM MARY PHILLIPS - CODL ADMINISTRATOR-TLXAS

NDATF: 05-06-97
SLBILCT: 972 CODE RETRIEVALS

Tias s 1w confiem conversatuon with Bill Adair, NIPA Relief Coardinator, concerming the
necessity (o retrieve ~ack 27 NXXs that had becn sct astde tor vour tuture use

The 972 NPA declarced public notice that the 972 NPA s in “Jeopardy ™ of exhaust. back
in December 1996 Por the Central Office Code Assignment Guidelines thas situation
supgests the cancellation of code reservations.  Fhercfore, cileetive immediately, the
loflowing codes will be a pant of the ullocated jcopardy plan and will no longer he set
aside tor MOT Metrov's future planning purposes:  972-232. 302.310. 356, 408410, 415,
419 502,505 S77. 581 R832. 639,649 K86, 707 725 728. 729 BO7 K13 825, 892, 925,
961 and 963

iFoct frec to submit application for dleast one code at a time as your *activation'” needs
arise for th's NIPA as g himited aumder of NXXs will hopetully be avurlable th serve vour
immediate necds  However, no reservations will be Locepted until relief can be obluned o
saometime n the 199%-39 ume frame We regret any inconven:cnee Uns ity €ause you

sutus tme. | have attached u copy o the "'972 Jeopardy Plan’ for »our inturmation
wo S ansrruction.

Fhank veu for vour cooperation ard crderstanding during this code 1eopurdy period

Ceo 3l Adair
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972 JEOPARDY PLAN
EFFECTIVE §-15-97

The Industry leopardy plan for the Y72 NIPA begins on May 15,1997

No CO Codes may he 1eserved dunng the duration ot this Jcopardy Plun Al exishing
L O Code reservations will be canceled

A total 01 120 CO codes are availuble for assignment unader this plan.

I hc assuined NPA rehie! dute lor this Jeopardy plan is 1-31-99 NPA reltel meetings
for this rediet elTort are currently underway and are being Jirected by the Texas PLC
statl. | or additional informution on these cilorts, call Devid | catnerston on 51 2-930-
7328

All ¢ode apphicotions will be hundled on a tirst come/first served hasis

Code assignments under this plan will begin on Monday May 15, 1097 Nubsequent

munths will begin onthe FIRST TUESDAY of cach muath June 3. luly 2, cle.
A\l applications will be dute and timc stamped  For the purposes of this plan. a day
begins at R:00 um Central Time. T'he clock to be used for this plan will be the clock
assoctated with the Code Administrator’s fax machine.

All cade appiicants should cantinue their existing procedures lor transmitting code
requests 1o the Code Administrator. However, for the purposcs of the 972 lcopardy
plan. u copy ol the code request must be {uxed dircetly to the Code Adiministrator
The fax number is 4US-291-6769.

No expedite acuvation’s will be allowed during the Jeapardy plan.

Any request for a code received after 12-26-98 will be assigned a code from the
NPAs as they will be contigured attler 972 NPA reliet has been completed.

Six (6) NXX's per inonth may be assigned by the Codc Adnunustrator. The tota!
codus assigned 1n a month will be at least 6 per month | he towal per month could
mercase 1 additional codes are retrieved or 11 the {ul! allocston of 6 codes ina
previous month .re not assigned.

NAX's will be assigned innially on a Trappiicant bas;s, regardicss of the number o
cquests recerved tromt that apphicant 1 6 applicants subot mequests for eodes i 23
month, cach applicant will be assigned 1 code. Al addrt onal applications will be
denied for thar month.

Idess than C NXX applicntions are reccived 11 3 month, the Satance of the 6 code
stocation will be trunsierted to e nex' month for possible assignment

it 1css that & appi cants request coades 1n g month, hut the ol number of code
apphications exceed 6 codes the requests will be processed by assigning onc code (o
zach apphicant in sequennal order. Onee “he lust apphicant s assigned a code, the
wssignment process wiil rotate 10 the apphicants who icyuested muluple uss.gnmeius.
I ach muhipic assignment request will be assigned o code in sequence until the
Alocanion tor that month 1s cxhausted Uinfilled requeste will be returncd o the code
apphicants

Cince all codes available 1a 3 month have been assigned. wl! remuining code requests
will be canceled and the applications will be returned to the code apphicant

- an applicant s one of the firsl 6 applicants 1o request a code g menth, the code

w11 he assigned immediately  1f an applicant requests muluple codes in a month, the

addivonal cades w ' not be assigned unul the end of the month when all appications
filave been received,
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Unly the first 6 apphicants in a month will be assigned codes froun that manths
allocation of codes  llowever. if inore than 6 applicants rcquests codes in o munth,
theve upplicants will he “rolted” ta the next month, These “rolled” requests will
recgive priority atteintion in this month.  'he assignmcent procedure described above
will then be applied to these requests. | his proccss will apply only 10 applicants whao
Jo not recerve any codes in the monthly wllocaton process. Requests for multiple
code assignments that are not filled will he retumed o the upplicunt for review and
re-submission as required by the applicant.

Fach month | the procedure described abnve will be used.

Any dispute over the implementations of this jeopardy plan will he resolved wath 1ac
involvement of the Code Administrator, the Industry Team and/or the APSC staff.
This plun has been reviewed by the Arkansas Public Nerviee Cominission staff.
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Pertinent Excerpts from the
Central Office Code (NNX, NXX) Assignment Guidelines
Lo.. 7/14/93

Assumptions and Constraints

24 The applicant must be licensed or certified to operate in the area. if
required. and must demonstrate that all applicable regulatory authority
required to provide the service for which the central office code is required
has been obtained.

Assignment Principles

3.4 Central office codes shall be assigned in a fair and impartial
manner to any applicant that meets the criteria for assignment as detailed
in Section 4.0.

36 Any entity that is denied the assignment of one or more central
office codes under these guidelines has the right to appeal that decisicn
per Section 10.

Cntena for the Assignment of Central Office Codes

41  Assignment of the initial code(s) will be to the extent required tc
term.~ate PSTN traffic as authorized or permitted by the appropriate
regulatory or governmental authorities. and provided all the criteria in
Sections 4.1.1 through 4.1 .3 are met. An initial code assignment will be
based on identfication of a new switching entity. physical point of
interconnection (POI). or virtual POl consistent witn regulatory restriction
—tihization criteria or projection w:il not be used to justify ar initial NXX
assignment.

4 1.1 The appiicant must certify a need for NANP rumbers e ¢
provision of loca cr celluiar service in the Public Switched
Telephone Network.

412 The applicant must submit an NXX request form certifying
that a need exists for an NXX assignment to a point of
interccrnection or a switcning entty 2ue to routing. biwing or tar®
requirement



4.1.3 The applicant must be licensed or certified to operate in the
area. if required, and must demonstrate that all applicable
regulatory authority required to provide the service for which the
central office code is required has been obtained.

44 Codes shall be assigned on a first-come. first-served basis. Good
faith efforts shall be made to eliminate or to minimize the number of
reserved codes. Special requirements exist in a jeopardy NPA situation.
See Section 7.4(d). Consideration shall be given by the Code
Administrator(s) to code reservation if the applicant can demonstrate the
reservation of a code is essential to accommodate technical or planning
constraints or pending regulatory approval of a tariff to provide service
when the applicant has provided a proposed code use date within twelve
months.

Upon written request to the Code Administrator(s), one reservation
extension of six months will be granted when the proposed code use date
will be missed due to circumstances beyond the control of the applicant
(e.g.. hardware. software provision delays, reguiatory delays. etc.)

No reservation will be made unless the applicant will meet the
requirements of code assignment as outlined in Section 4 for initial codes
or for additional codes, dependent upon whether the reserved code is to
be an initial or additional code.

If a reserved code is not activated within eignieen months, the code will
be reieased from reservation.
Central Cffice Ccde Conservation

7.4  The foliowing are special conservatior orocedures that will be
invoked .n the situation of a jeopardy NPA.

ta)  During the special conservation period. the Code
Administrator wiil rreat aif code reguests in a fair and impartiaf
manner consistent with the special cc~servation crovisions

(d)  Forcodes reserved per Section 4 4:

1) Holders of reserved codes will be asked to voluntariy
return their codes or confirm their planned reservation dates.



2) Reservations with planned activation dates beyond
the "NPA relief date” will be reviewed. with resources made
available as a resuit of NPA relief.

3) Reservations with planned activation dates prior to
the “NPA relief date” will not be honored if doing so would
preclude the assignment of a code resource for which a
certified request has been processed.

4) In this situation. reservations with the latest planned
activation date will be the first codes to be released for
assignment, and the reservation will be canceled.

7.5 Unique circumstances within a given jeopardy NPA may require
extraordinary NPA-specific conservation procedures. In this event, the
following activities shall apply.

(a)  The Code Administrator shall develop NPA-specific
conservation procedures in conjunction with the affected parties in
the jeopardy NPA (See Appendix G). The Code Administrator will
work with the affected parties to continually refine the NPA-spec:fic
conservation procedures as necessary, until NPA relief. The Code
Administrator will notify the applicable regulatory authority(ies) of
the NPA-specific procedures and. if appropriate, obtain approval for
the procedures.

(b) If good faith efforts to reach agreements have failed. the
Code Administrator shall draft and submit a proposed
recommendation to the regulatory authority, es) for approvai. This
does not preclude any other interested party from submitting an
alternate recommendation.

(d)  The Code Administrator will notify the affected parties and
applicable regulatory authorities of the implementation of the NPA-
specific conservation procedure(s) as they occur.




Dennis B. Eidron Southwestern Bell Telephone
General Manager- One Bell Center
Laocal Interconnecton Room 98-Q-3

St. Louis, Missourt 83101
Phone 314 2354480

Cothwve sieris oeil

ril 22, 1997
Apnl 22, &7

Mr. Michael A Beach

Vice President, West Ragion

MCI Telecommunications Corporation
707 17th Street, Suite 4200

Denver, CO 80202

Dear Michael:

I have received your letter dated Apnil 14, 1997, [ wish to address several points discussed
in that letter.

First, you are correct that, at MCI’s request, our negotiation discussions have centered
around interconnection agreements for Texas and Missouri. We appreciate your advising
us that you intend to provide local services in Arkansas, Kansas, and Oklahoma. In your
April 14 letter, you referenced “Southwestern Bell’s continuing refusal to process any resale
or unbundled element test orders without an executed agreement,” perhaps impiying our
adberence to SWBT's nondiscriminatory business practices and the requirements of the Act
are improper. We have treated, and will continue to treat, MCI as we treat other LSPs on a
nondiscriminatory basis.

You note your letter of March 26, 1996, in which you requested region-wide negotiations.
As to Arkansas, Kansas, and Oklahoma, these negotiations concluded by operation of law
aiter 160 cdays. we wiil consider yows Apiid 14, 1557 ienier as MCI's new formal request
for negotiations in Arkansas, Oklahoma, and Kansas for purposes of the 135-160 day
window. With regard to the form of the contract. we continue to express our preference
for use of SWBT’s generic contract, which we think is far more comprehensive than the
MCI form contract and would avoid difficulties experienced in previous Texas and Missouri
negotiations. Presumably, contracts for each state will necessanly differ because of
differences in state requirements and pricing.

Both partics should reserve all rights granted to them under the Act and SWBT joins in
MCT’s desire to obtain just and fair interconnection agreements to both parties in Arkansas,
Oklahoma, and Kansas. We disagree with your suggestion that any of SWBT’s current

©



